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) ) - SCHOOL TESTING, GROUPING AND THR TAY -
‘M. Chester Nolte . : .

s

On every faculty there is an individual who just loves to play

the role of the devil’s advocate. In our_ institucion, that.individual

goes by the name of Raymond (not his real name, of course), and he's one

I ’
.

nis, we skill’

ote

b : ’
iffer on. vimuno

¥

of ﬁy gldseét friéquy alrhoﬁgh ﬁe"éftgn d
fespeét and value éach'ogher's inteﬁrity. Occhsionﬁlly, hé tends to becoma
L - unreasﬁﬁaﬁfc about this'dt thht ¢ducational pfaétice.he considers out of"
.. line. One of ﬁgymond's pet bGQVGs lately 1is rhg subjebﬁ'of puﬁil re$ting,

|

. - 1

" which 'he contends has gotten all out of hand, R -g
- . . . . . B : E

"Educators want’ to play God,'" complains Raymond. "They seem to tHink

their tests are fool-proof. Luckily; the courts are now moving in to keep -
them in line, and that's all .to the good."

. 1 aéked Raymond what he maant--"playing God." He 2xplained that it all

began long ago in biblical times.

=, "Biblical times?" I asked.

°
’

"Yes, biblical times--in Genesis, actually. The first testing began in

o _ the beginning, when God looked upon rhe world that he had made, and deelared-
- ' ' ’ : ° ' . . ’ *

. - that it was very pood. DMNow,, some misguided educators scem to think thar they '

@

. - '. . " . :}gne . N M . . A
too can operate under a royal -imprimatiur passed aleng to them from on high,

that they now inherit, the golden key to unlock the inner myatoricns of eduébn

tional testing and grouping.'” While I Tespect Raymcnd's loss of pacience

with sloppy résting in scheol, I can't get as worked up as he doas . over the

widespread incqualicies he claims now oxist. - L : S o

o
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fensible, much less’legaliy fair? There ought to he a law.

1Y

. .

"Testing has become the.cornerstone of all public. education,' wailed
Raymond. !"le've become nothing but a-profession of 'sorters'. Vhen God

°

told Adam and Eve to enjoy the‘Garden of Eden,-he avoided teiling them what

the cons equoncoo might be of oatln@’from the forbidden tree, and our teeth

a

* have been aching ever since. Adam and Eve gOt terped~-they had noﬂiHea

b

'whac monumenta 1 debt’ they and tnelr propony vould be saddled ulth were Lhoy'

to flunk the test--which,'of COnrse, thcy did. Thny forfeitcd Paradise, and.

Ly
doomod us thereby to an endlesq rOund of aorring, screening, diagnosing,

s

denc1£v1nn, tracking, abnllng, grouping, classif fying, compaving and

categorizing people ad i Tha schools havo bocomn nothing more than

sorting machines to determine who gets scarce jobs-and who dons not. Why

. X N u‘ ) .
can't educators realize that much of what.we do isn’t scientific ally de-

T

I romlndod Ravmond rhat many srates have discussed bills to limit the

-

brain- problnp tyﬁe df test, buc,thac they had‘been soundly deféntnd in

o

most. I erlndOd ‘him also that rhe past flvo years: have seen heavy emphasis

on atrtempts o remedy‘bad pzactice in~te,r1ng and’ auuipnmenL of pupils, His

idea about the eterna st of ralllng the apple test was new to ma--1'd

~heard numerous curses arrrlbutcd To rho act of orlplnal 6in,-but never that’

[y

“education is forever deviled with testing as a direct resulc.

LN
‘ .

' I decided to investigate just how valid Raymond's theories on testing

mighr oe, particularly as they relate to current lav. What 7 £ournd was chac
Rayiond wasn't crying "wolf-wolf'"--that indeed there are grounds for some

concern. I found too that many educators are ip real trouble shonld they

4
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good up on testing, because where a constitutional issue is involved, the

burden of proof of mneed for the rest immediarsly shifts o educarors, where
L . : R - . .

. - . N ) ) . . e .

ot course, it should hawn been all along. Sinee the lepal aspects of school—

resting bear some picfalls, here is what I found,

.

Bépts df %esrﬂpg.Prbgzgmg
The fixgt ﬁﬁefican tests of school efféctivepé@s’were oral examinntiéns
given by colonial school éommittbns fﬁudécermine pnpil_ofrhodoxy ahdfﬁhether
EhOSO.pub{lé had‘gdingd Chough'rgadiﬁg gkilln_go kenp énqad.of that Olde
Feludér Sacﬂh.~lﬂany yeérévwere to go by bgforciDr. J. M. ﬁice devised‘a

épelling scale in 1894, now said to be the first achievement test in this

-~

3

country. At the turn of the. century, the works of Thorndike, Binet, and

Therman increarsed interest in devclnping tests of inrélligencc, which were

adminis rored to anLprantv nntoring Ellju Island on thelr way to baconing

"Americans." Because southern Turopoanu, A81ana,,and Chinese did poorly . on

these res ts, tney vere allocated lower immigration quotas than thosc pexsons . = ./

[

who came from norrhern Furope, the British Isles, nnd Ru sia, who did bhetter

on the tests._It vas felt that ar last, science cohld be applied to the problem
- : - ..‘V:- ’ R . . . 5
of oducarlnp nordcs of immigrants. World War I gave a tremendous shot in
> . E ) o
the arm 1o the res ting movement: when the Army Alpha and Dara tests were

devised as. expediters of the war efforc. The Roaring Twenrics 517 an enormous-
proliferation of the idea wnat children could and should bn'grouped homogene~

ously,'and by 1929, fully 70% of the cities in this bohntfy followed some form

of homognneous grouping pattcrn in schools.

wle

‘An interesting side-light occurrod when, in addition to the IO rests, psycho-
'loglar" serinus 1v vorked hard on developing a Maral OuotinnL (VQ) or a Rellgicus
Quouient (RQ), but rolurtanrly pdve it up as a bad job., Today,. with more onlirht-

onmnnr we can perceive that cholr failure¥as 8,00 inability to nndersiand che
affnctlvn domain, . xﬂnag




© .
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You may recall anorher landmark of the 1920's~~the Oregon case in

1925, in wvhich the Suprems Court held rhat "the child is not the mera
creature" of the State, that parents have a parental prerogative in cthe -

.- % upbringing of their own childrnn; A stat&qay not standazdize irs children
v - & IR YA . .

s
“s.l.";&«

. ) by forclng them to confoxm to a slnnle state-operated pnruoxn of oducnrion.

The Twontles likewi se say the High Coult strike down v“nto statutes in

1obraska‘and Iowa which invoked penalties for teachicy Garman to children .

below the eighth'grade. Tn effect, rhese cases estabiiched the child's

unfettered right to learn, to know, and to have a protected area of
interest which the srate cannot invade.:*

By 1943, the courcs had come - to protocr the rly“v to learn by giving ‘
. .

‘notice to state officials that they could not administer unconstitdtional

tests as a condition of school attendance. In the landrmirk decision in Uest

Virginia State Board of Fducation v. Raxnatre, the Supromn Court. held: chac
excluding a child from school for failure to ut’ULC tha fla ag, cven though
the country was at. war, was an unfair test of lovalty. Tn a. 6-3 decision, .

Mr. Justice Jackson wrote for rthe majority:

. -
-~

- As” governmenral pros Sure teward unity becomes g"oator, 50 atrife
becomres more bitter as vo whose unity it shall he. Prébably no donpnr
division of our people could proceed from any provocation than f rom
finding it necessary to choose uhat dontrine and whose program of
public educarioin officials shall oomnﬂl yonth to unite in ermbracipg.

. . LIf there i5 nn7-fi'nd srar in our condnituticnnl cons fﬂ}lnt101,

: it is thac -no official, nigh or petty, can prescribe what sholl he
' orrhodox- in politics, natjonali5m, religion, oxr othnr mitenws of
opinion ox force citizens to confess by word-or act rhoir fnltn
thernin. . . .Boards of educavien have immoxtant, delicate, ard highly
.o diseretionary functlons, but. nona thar rhny m1y not. pcr'oqn wirhin
' the limits of the Bill of Righrs. . . .Ore's right to Mife, libavty,

# The movemant to guarantee chlldron a vight to know was an extension of
the "Larnfraineii" preninant in the Prussinn finive=nicy ip tha ensty 1000'g,
and inuroducnd into this country mainly t}rouph the Lnf1unncc of Fn*nro Mﬂnnr

6
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~and property, to free speech, a free prees, freedom of worship
and- assembly may -not be qubmirred to vozo, they depend on the
oufcomev of no eloctlonD e e e :

Thus, the idea that a minority child,(a_mcmber of Jehovah's Witnesses)

m1ght assert a right apainet " majority -testing prinéiplc and come out

vicaoribus_was furthervscrengthened on. the basis of avreli?ious_tést.

It is. ama71ny to me, that despite tﬁp fact that Hr Sustice Jackson's

was clearly defined, it :
principle of law/has failed to reach the cohsciences of many educacors
gVen‘todgy, »;hirty-two years'later._ The prlnc1p1e is that oven in wartime
a nar1on as dlvorse, and as- plurallstic as. .0urs dofleq odncarlonal ntandardi-

-

7at1on. Fven the reqt wc use are 1nd1cat1ve of'rhiv-failure--tney are known

as qtandard1zed” teqts, and educatorﬂ place a prcat deal of confi@onco in -

the1r teachlnp by notinp the extent to. which chlldren in thelr gchools are

- e

'91lear to other children ?hroughout the country. While similarities are

of course 1mportanL, tney canmnot. form tne basis of our tevcinp program,

o . . . -

- simply becausp such a poqture places a ponalrj hovever slight, and however

being -

- subtle, - upon being "dlff@f@ﬂj; 's=~which is equated to/inferlor. This

was po1nted out by Mr. Chief Justice Warren when he Urote that dlfferent

facilities for the races are "inherently" unequal. On that occasion, for-

a unanimous Court, Warren wrote. that

-

Classifying pupils by race 'generares a feeling of 1nfer10r1ty..
as to . their status in the community that may affoct their hearts and
. minds in a way unlikely ever to be undone. . . - ¥le conclude ‘thac
in the field of public education the .doctrine of separate but Oquﬂl
has no place. Separate cducational facilities are inherently un-
equal. . . .Today, it 4s doubtful rhat any child may reas on:ibly be -
expected to succeed in life if he is denied the opportunity of an
~education. Such an opporgfunity, where the state has undertaken to
provideé it, is a 'rignt which must be made available to all on ‘
equal terms., . .. . . : ‘ ' . ' ’
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Thus, the cuuontlal quallty of the educat10na1 freedom.moVemnnt,.

@

E " which was artlculﬂted in tno Warren opjnion in B“own (1034) was thils: -

. )

- ="

every - Chll&, rhough dlfferont from all other chlldren, is entltlpd to

o

equal treatment by the ;tato. Thc dOCLrlne recocni?es differomco,; but

:-2

’ .

dlsallows dliferent Lrentment of . 1ndividuals mere1y becauge thoj are
dlfferent The dlstlnctlon is of more than paqulng intelert. It says

" in gfzcct‘that thevschdbls are not here to erase all our social 1lls,

to orndlcato povorty, dlsease, inherited characteri"ticu, and tho like
~—thosc 1nequalit1es env1aioned in the Great Soc1etywpxogxams of Lyhdon

i

Johnson, for oxample. Not only are the uchools in no. position to do all
thlu, the.schooLs uhogld not undertgkc.sugh tasksAbecnuse of other reagons.
'The school is an.ihstifution rﬁﬁ'by’thé state to brdmote its Ei£izenshiﬁb
inﬁerests ‘and not for the purpose of eradlcath? all gocial Injus tlces.

Thus, the school cannot Justlfy broad based programs aimed aL i ghLing
all society's wrongs; it must be content to do uhat it can for ﬁhe indivi- C .

- ‘ dua1,~guarantceing not an equal educational dpportﬁnity, but rather that
which it can and of right ought to do-~to treat all 1ndividuals oquallj
in a non- dlscrlmlnatory way. . . : : -

This is_thefsamé aS'saying that whereas a child is not entitled to
‘equal educational opportunity at the hands of the state, ‘he or she is

H

entitled while in school tobe. free from discriminntiod, either in word

% -

or act, by sthbol ofrlcialo. This was fulther empha51zcd in Php casc of

~§gp1t, vho was punl hed becauso of the double standard vhlch ,Athod

between thp regular courts of law for adults and those 1n which Juvonlles
' 4
+ were tried. Juvon&le dollnquent was a mis—olassification said the . \l

- N 8
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*""Neither the Bill-of Rights nor the Fourtecnth Améndment are for adults
. ¢ : v :
- v o S . S o o j
alone." Classifyinf'ehildren;as second-class citizens was further pro- : 'w

scribed in the Tinker (1969) black armband case vhen the Court declared

)}weé{

_ ) - : o~
that chlldron are "persons’ under our Constitution, and do not Jlanva- their

L

qonstitﬁtional rights at thé sclioolhouse gate. Stﬁté~0peratcd schools may
not be enclaves of totalitarlanlqm. School 0ffiCla1o do not havc absolute

power over .their charges.
In oxder for the SLate, in the person of school officials

, to JUStlfy prnhlbitlon of a particular.express 1055- opinion, it _ ,
. CL must be shown that its action was caused by uomntmng more thana . __F_ _ .
’ ’ mere desire to avoid) the discomfort and unpleasantness that always

acrownany an unnopular viewpoint. If there is no dlaluptinn, the

prohablt;qn cannot be sustaiped. . ., '

] : a
Thp unequlvocaJ wordinp in which Mr. Juetlce Fortas framed the Opinlon

@

; in Tinker encourayed thé concept long held in Amerlcan educatlonal circles
that fhe Chlld is guarantced an ‘education at pu011 expenﬁo, that in p‘fcct
1 0 ‘ it was Lno purpose of rho law to eradicate differences other than. the NArLow

{ : » scope ‘of freedom of expression‘( ymbollc spcech _at that).' This cbncept

of oqual educarlonal opportun1ty vas explorod in, the 1973 Rodr;guo7

case, in whlch flve of thc JuSulceq 1030cted ‘the clalm that rhn foderal

" Constitution guarantees such a blrthrlyht to eVPrj Ame ican boy and yirl
The Nixon Four were JOlnod in the mwjorlty Oplnaon by Mr. Iustica arewart

»

. " -who, while admlttlng that our yvtom of public eﬂucnflon Yean fairly-be

"

described as chaotic and unjust," nevertheless. rejected the clalm that - B

' ' the "poor! can be recognlzablo as a clasaiflcation of peruons Uho are being
discriminated nyain t by the state's school fundinp proyran. Poor pbople

live in rich dlotricts as vell as in poor——what about fhem? "The Fqual

Protectlon Clause confers no substaptive rights and creates no substantive

9
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.the states. The majority'mgde it'qaité‘clear that they had no reference

disdriminated.against merely‘hecause.he happened to‘livc in a poorer

of edﬁcation to one of its citizené, Texas was not invidiously discrimin~

I |
8
liberties," wrote M¥. Justice Stewartf‘vlts"function, rather’, is simply
‘to measure the validity of classifications (emphasis mine) created by = <

state laws. Innovative new thinking is necessarv to assure both a higher

I3

level of quality and a greater uniformity (emphasis mine) of opportunity.

- But the ultimate solutions must gome from the laumakers (in each of the .

states) and from the democratic pressures of those who elect them."
P '

: ? . -
The "bucking-back-to-the-states” decision in Rodripuesz started, or

£

perhaps, more accurately, extended the "who-mé?" syndrode inherent in the

_so-called accountability movement in education. It was not the federal

.0 . - - o . " . . .
government's role to provide an educatian--that vas the duty of each of

vl
.
o

to a full university ”¢ducati§ﬁ" at public expense--that is.satlu;actory

]

if the state wiéheﬁ to provide such a broad opportunitj, The Stnte of

e .

Te xas was fulfilling a valid state purpose in providing a minimal

-

“schooiing" to. all.'o‘f,its child'ireri, the Redriguez child irié:lu'de‘ﬂ. Since

\

he waq receiving the minimal ,uarantoo of education he was not bein?
2

N ’ ‘ - . : o

district than some -other Texas children. In delivering its minimal amount

ating, but in fnct was 11v1ny up to itﬂ avowod purpoqp of proparinp 1t9

citizens to read and vrlte, to votn, to serve on the, Jury, join meanlnyfully

L ow

in'theﬂlife'ofqthe state gqvernment,‘and serve in the armed forces. Beyond

o
that, there was no compulsion for the state to go in education.. Of course,

a state may not use proupin atterns, or Levrs, or methods of plocedure

10
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o

in class ifyiny its students vhich plalnly v101aro foﬁnral Con,titutionnl.
yuaran‘oos, but thpso guaranfons are in terms of equal protection ond due

process and not in the conxont of the oducational pro TAmS whnch a .state

s

such. as Tnxa prOVIdQS free to'its ]unLor citizens.

A]rhouph education is not a ”fundﬂmontal Tight", it has been held by

o

‘ﬂphe‘Supreme Court to be hoth a "liberty'" and a ' pfopert]" rlpht un d@r the'

(ﬁ”b?

Fourteenth and rirut Amnndmnnts In Goss v, Lqpo“,(thn rﬁ;OfLLV oalnion o

by Mr. Ju"thP Alhite,’ Pdplﬂln@d 1t this way

“Appellants contend *hnt because thore is no constitutional Tl”ht
to an education at public expense, the Dna. Process Clause dons not ,
protpct against expulsions from the publzc school Gystem. This position
ﬂl iconceives the nature of rhe issue and is refuted by prior decisians,
ithe Fourteenth Amendrent forbids the State o deprive any parson of e
.life, liberty ox p“ovo"ry vithout due process of lawy. Protected interests
in property are novmally 'not created by the Constitution. Pathnr they
are created and their dwmnnvion are defined! bv an’ independent source.
such as state statutes or sules entitiihq'the clkiunn o certain ‘benefits.
(citing Roth). . . .Here, on the basls of state law, appellees plainly -
had legitimite Clazm” of entitlement to a piblic educatinm {citing Ghio
statutes). . . .PVaving chosen to extend the right to an erducation to
peopla of appellees’ class genornllv, Ohio may not withdiaw that Lapht
on grounds. of mis condurr absent fundamentally fairx prenetures. £o dntar-
rine whether the misconduct has ogcurred. . . . '

) R . i - . . . . . , . B o :
Finding out whether a student has misbehaved is, of course, a "tast"

and one which must bp admin1 rorod w1th1n the confinev of the B111 of ﬁights..

- This was emphasized mdst dramatcally in a ”tracking” case in 1947, which
. . F . « ‘ Co :

encouraged T7% Judge J. Skelley Uright to explain why the tesrzs being used

b

“in the District of Columbia by the schqol-bbgrd wvere constitntionatly un- -

acceptable.

3

s

Because these tests are'étandﬂrdi med primarily on and aza

relevant to a whife middle clas: 5 0Np of ‘stadlents, they puaducy
‘inaccurate and misleading test’ scores when gisen to lower class
Hegro stwlents. As a result, rathar than beipy claasifled ncrnrdwng

)

to ability to learn, these students aze in reality haing clasgified

. s




-w

. - according to their.socio- oconomic status, o r"~m010 preclsely-- :
according to env1ronnnnral and ps ycho1oglcnl factors vhich have ‘
nnthing to do with innite ability. ohgon v, Panseq, 1967,

The clue to thc uspnct c11551£ication vas that % dis pronoL210n1ro T
4 ; { ' |
o .numbpr of black otudont ‘was enrolled in the Lowar track.'Convefsely,
' whites made up a‘much larger proportion_oﬁ the upper track +han would

L]

rpagonably be ewpccted r‘onsidmlnrr th01r small nambers in the “otal

) populaxlon of students, Decause the school board hnd failed to justify

: : |

.its pladement pracﬁlccu, the court ordered it to davelon a moxre objective o |

means of grouping.its children for instructional pPUYnOSas. l

| o ) . ‘ |

.® . . -

: : . . |
Gtrlct crutlnv T T

Thn first step in chnllon ging a school's testing practice is for : .

p1a1nt1ff to establish a pgigg fggjg'shOWing of discriminatory immact .

K]

upon tholr 11borty and/ox nrovnrty r1ghts. The disvr{mknntvon allﬁnod is

usually in terms of race or ethnicity, and more'recently, unequal treatment

of the sexes. Upon such a Eﬁimi facie showing, the burden then shifts to
those doing the testing to mako some ‘demonstration of the rationality of. the

testing proccduqes and the validity.of the tests themselves, a.deparéure

V3

from tradltlonal equal protoctjon analy es. Where tast validity is at

[4

) issua (does the tast measure what it purpdrts to measure?), the defendant
must show a strong rclar'on ship to tho caLn orlos hnin" used, such as\dpocial

'

education‘ncéds of children, or successful employec tiraits and skillu; The

case presentJng the cloar st summary-of the requirements for proocr vnlldatlon

-is Un1ted Stateu v. Gnoqg ia Powoer Cnmpﬂnv, 474 Fr.2d 006, 1973. The ca

1nvolved the ffuestion of whnthor tests being administered to workers and

Aruitoxt provided by Eic: . . .
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“

prospective workears in the ‘power company- vere of suflf 1clont valldlty to-
pass constitutional mus toer. Howcver thc same mpnsnroq o{ comootonCJ

can bo aQSumed to apply in public schools. A~ test ig not valad ot invalid
' . . <
- -« per gg,"'said“the Fifth-Circuit Court, "but mus t be evaluoﬁod in the

. . -setting in which’if isused."
The court set up four hurdles which defendant must clear in order to

v _prevail. To clear the 'first hurdle, defendant must: dqmonstrate_that the
' 5 .- test has differential validity, i. e., that it haé oepar te valldation T e
*\<\\*\ : scor for all mlnorltles on which. it is bolng used. DirfurenL al vurldlty -

e —. M e s

\\1c not to be confused Wlth conronL valldity, Whlch is aimnlj thn question o

'of whether the teur mcasuree characterigtto found among.persons in the

- . o

partlcular JOb or cateporj Somp of Lhe ca SGH al 0. 1nvolvo prodicrivn

valldrty, 1n which porformance on tho Lﬂqt Js hipbly xclarod to actual | - ‘i ‘*!_¥

. !
Iy . :

e &

Job performance For many-tenchers~and adminis trators, uch sophisticated

v,

"statistical manipulatronr are out of the quesrlomﬁwitlour expert ad%ice "/[' ”}

o E ¢ and counsel _Remembér, this'is only the firsﬁ~o” four huldlo; vhjch the /

. o o . _ . /

school officials mu t clear when testlnp practicog are, chsl’onwod in CourJ

o

" To cléar‘tho saecond burdlc, defendant must brnny the levnl of con!1dchce

for the test .to tho OJ 1evol to insure a hlgh lovol of roraolntlon. This

.

E isathe.same'ds qdvlng that the prob nllltj of Obfﬂ1n1D” the samz test re$u1t57

. . | .
through mere chanco is no grontor rhan one in rvonty SChool pérsonnel'f "
e . o .Y :

stand ro lose many cases, ar this second stcp; provi?ed,:o? comrge, that/

R thoy have survived the firsttq

o

To clear the Lhﬁld hurdle, rhe dnfondanr must domn%ﬂtrhke thnrlthe

teoting procedure contnlnv an adequﬁtn~ nample, Under this standard, small
§ T : , .

o - Lo ! o
. u A P . .
\ e L - p o~
“ . K .
. ':‘ N . N .
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samples tend to bn immedintely suspcct,_siﬁce the St. ibtical procoduroa
must ‘be sophis ticated onough to anount for rho p"obﬁb§1 r] that a full,
range of selectivit] of an 1mpnrt1al nnturo Ua used in clect:ny the -

relevant sub- groupu £rom the popnlatlon l"irmlly2 to suLv1vo the fourth

hurdle defendant must. demonstrate thnr the test hn héen administered

:;..‘to all tﬁe testees. undor uulfo;m‘te Linp condltmon,,;whiéh‘looks gasy'

»but is more difficult than at fir.£ appears., Undo thi;‘u?arda*d thé }. .
‘ courts Ulil not accept ov1donce of V&lldﬂf@dl atandardized'teﬁting results

unless the,testing'samplc,'the purpoSes, and'thefﬁést conditions used in

Q. )
. 1

that valldatlon clouely cor pond to thOuC in the locn1 us e of the test,

.

Fedoral courts hﬁve establ hod the principle or lav that testing mﬁy

not be usod in recently d@qogropufod school sys icwzg ronardless of»Lssues

of test valldity or biash This rule is to~guard against further continuance
A . , . A

’7 - o T _
of the.gﬁfectsﬁof pagt uegroyatjon practlcoo, and npplxou to intra-school

H &
. . 4 .
4 .

tracklng as well as to the malntonanre of dual nchoolu. The duration of . -

the ban Oh'tEStin haﬁ been held in'somé cagses to beé "until a uniﬁhr‘
| B £ . 7

s+« ‘system. i s establluhed " which may dmount to ns.lqné as several yoar of
. N - Frgerte
operatiqn undgr a unitary system, Plaintiff noed uornrhnt tnstinp dlucri~
. ’ - . L . §e
mination wasﬂintentibnnl, éither.~Discriminatory intent dnes not have to
8 from testing to -

O . . -

(a3

be proved;’ it is'nnough to show discriminatory outcos

v prOVe'that";be school is engaging in an illegal and - unconstitutional o T

ut) testing practice. .
L Most judgés take the position that he““.is no such thing as a.'culture-~ -

“““““ . . . . B f Lo '

free" tést; thOSe:WhO'Clﬂim such perfection are immcdlate1] uaddled vlth tho

%

burden of proof of such a- clnlm. To my knoaledge, no one has ddveloped a

. . . . I
. T,

« L -
TENEE et My TR

(€] : R T—— SN

Al L~ RN . . . - " . N . .
. N . N . . . , 1 a .
v o e . . . . _ : . ) " . .

» . “
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"plurélistic" test of uULflCient rellabll*ty to ovnrgnmn fhe pxesumptlon

s

¥

that any and all mlnorltieu can be equally uccesuful on Lho test. In one

instance, an employer, wishing to avoid supportihgvhisutesting'practices,

olisted:all his émpl@yees as "American," under the hv“dinﬁ of ethnic groups,
but the court oxdorod him to come up with appxovrwnfn Onluural; economlc,

and ethnic groupings opposite each score so that it cpuld’be'dctermined

whethef.he_had‘indeedfbechdiscriminatory in hié apbliqaﬁion 0f the tests

"-in question. - -

Maledv. Temale

Title IX forbids discrimination on the'basisbcf sex in any educational-”
program receiving‘federal:financial aSSistanc04 Althcugh a few issues,»most

.inotably competltion of glrls in athch1CS have been 11t1gaued Tltlo :é'haé

olgnlflcance in 1ess publlc*7ed areas, such as recru1t1ng, admissions,

» °

L f1nanc1a1 a1d student rules and regulations, studcnt omdlovvﬂnt rext-

a

3

book bias, single-sex courses and wOmbn's tud1es rnﬁ ams ., Differi
3 ’_, 7 ol h

treatmént'for_unwed*fathers haq for -unvved mothor vould consflturo a. false

teﬁt prohlblted under Title IX.' A dlatrlct may not require highar ehtrance

9

scores on tests for girlo than £or boyo.VIn mattérs of dfess,?long hair
constraints for boys but not girlS~would.be another example of unconsti-

B 4 ° -

* tutional tests.’, In one instance, a schoolbdi trlct had a roquvxrinnt,that

'the homecoming queen" be a V1rpan~—a test one 11nnef fallod vhen she was
found to be' married and the mother of a mall child Some_school practices

of nequiring‘more amassed credits for-girls.than for boys, for gr"duarion
ER ) . »AJ‘:’ - ) . ) . .
clearly fail to meet Title IX oquiroments “Lhere may be considarable sex
blas in counselzng prog ams, also, where ﬁell~mnnﬂing'cdunselors pass along-

‘ CL stereotypes about men and women; Bias'may,also exist in the_&oois used byv

.M.

v ounseLprs-—lnterest inventorics, catalogs, teatr,’ OCCUPQLIORdl mnter ials /

. Q b L e - o _ . . . . ‘l_‘\, o
E lC ,,-‘t,;“ St o R o . \, S o

M ' ’ ) : - » . . . '[
T .Y v : . . B

.o L R , : ) ‘ e v . . S
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% N and.the like. In'1972 the Amorican Per,onnol “dnd- wadqqrh ﬁqsoviatuon
<
' psssed a resolution callinn for the- revision of a v¥d01w U“ed vocational
1 .
1ntorest brank because “t;disc1im1natod againsc fiirls. Courses in health,
ﬁhyslcal education, home ,conémics, velding apd boﬂy~ hqq and other so-
. . [ . N ‘4, N . '
. called "one sex' courses ﬁ'muqt be open to botb aexan. Lack of fn ilities
such as sgparate re rroomv dro ulny roon,, or_lockcr spa%e is now no
o .t - . (""; ... - " . | . - ’ ) .
R longer a defense agajnst refusal to open such courach to all on :an equal v
. L . ' A g‘; . i i REEN
Lo ) ‘04_.,«« ) '.’. R ‘2. / . ) . B R T VR
' - Similarly, Title IX requlres.equal treatment of those whose nativo
v, langaage' may be a hinde ranco tdth progress in.‘rhno1 n Lay v, N?Cholo,
. ' ? R / : * . i 5
‘ - the Supreme Court rﬁled'thnt San Franc1 co must prov:dn spacialimad in~ -
: } : t .
- . % . i - . . ) ~ .8 ot
truction to Chineseychildrgn whose language prevented them from under
. v _ 2 i
11" ‘. . : ) : v ] . —_—
—_ _ _ ..
8 andlng Fn 11 h, the lnn nan used,' the clar5"nnm; Hhile raither sex
. x . e . e aan
. nor languapo arc 1nhorent1y‘suspect cla lf;cntaons on theiyr faca, 1f thé
effect” of such classifictions militates against onc sex or a class of
individuals, the state must dé¢fend fts practices therein,. .
; S ‘ : ri.
Stigmatization Prohibited = - S .
Any clauaiflcatlon vhlch tends - to Vstigmatize" a person- nQy lmmndlnLclj
become suspect., since:its effect_may be to dnsrroy-the nane, fnpurat1on,
regard of others, or ultimate hope of getting and keecpinn Ffutuie employment
of an individual. For example, the.longtime practice of publishing class
rank standings of graduates may. stigmatize those who
portions of the class. A small but

. lower
rowing nﬁm€5£ of uchnols ara rhernfore
bandonlng the practlce. T have henxd of no 1oyn1 challoﬁgn
honor rollfscandin%s, but nQ dopbt tﬁe 1amn logal pr@hlen" conld aris
this pract}ce fo be.éhallenged

to pnstinp

? vuere

.'-i,- -
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4pr1vacy The court plac ad heavy reTinnce at tria?

' refﬁsal'to také thé'ﬁé st CQHld re,ulr #n Gcﬂpo—goating. o T ' ]

and aware consens:,'" said the courc. The paronr hadvbeen promised confi~

"1ab011ng someono as a particular type and such a. 1abel could remain with thom
*’cne pdurt continued. To compound tho embarrassment, the court Found that

fication of the children in question.

‘!. . o 15
fAniexnmple of pgssibio stigmatization o&cnrred.in ?ennsylvdnia.
A schaol districﬁpaﬁ'a ﬁrogfaﬁ called }%ritical.Period of Iéterﬁdnt&on-:
v
(CPIN)", the objecr of vhich was to 1dont1fy potential drug abu 3ers

ambng'student in ehe elghth 19 rade. AlthOLph tho pfoghnm vAs annonnced

- -

:in a 1etter homh to parents, most of them did ant. rOA?A A 1ts imnllcations.

) ¥

Ode of the parents Challenged it in court as an imva

o
o]
o
=}
5]

fiion of hi

e}

wpcontradicted L .

expert;tqstimony by a’child psychiatrist that a label of ‘motential drug -

abuser'™ could be-a self—fulfilligg prophecy, and that test results or a

The court hold fo;'rhg challenginp parent ”The'attémpt'to make -the letter - . Q

nequputxng consent similar to promotional indﬁéememt to buy lacks the necessary . '

substance to give a parcnt_the-opportunityvto glvo knoalngg ihtelligeht "

dentlallty of 1nform1tion also, but the court held that the disrridc’

assurance of confidentiality was .not credirable. ”When a prbgram talks about

R s

for the remnlnder of their 11vos the margin of: errnrimu°“ bo- nlmo,t nil,”

_the preliminary statistics ihdicated'a hign posslbility of errer in identi~ . ¢

The court recognizes thac the Supreme Court has ,pnkon, ‘and many.
lav review auchorities have spoken, about a balancling tesz, What this .
_‘means s that the court bnlance ‘rhe lnvasion of privacy against the
.public need for a program to learn of and possibly prevent dunug abus .
iin'n society which has become avare of the dangerxs ard effeocts of druo -

LAt

abuse, This court- mnuh' a]nncp the: rwyhr of an 1nd1v*dual to prmvaﬁy : o
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phd ‘the right of the governmcnc to invado that..privacy for the
sake of a public interest. In doing 60, we stcike the balance -
in favor of ‘the individual in circumstances such as are shown
in tnis case. In short, there 1is too much of a chanca rhar the
‘urong people for the wrong reasons will be sinqgled ons onfl cnun-.
selled in the vrong manner. Mvrrikon veeGrasarmin, USRC FW:n,,
Qoprenbor 28 1973. : '

e

o>

Heaven of Ideas

. 'Inherent in all peop1e~grouping practice 1s rhe threshold presumprion
)

that somewnere out yonder there exists a Henvcn'of idcns‘phpulaced‘by '

models which mortals are o<pbcted Lo omulnLe. If blue-eved pnrson° are

believed to be superior 6 all oLheru, the ‘outcomas of mnnufnéturcd tests

which measure eye color are suspect. In the.law, such an a'blelacineoa of

standard co be applied constirtures ah i;roburrnbln pro,nmwrﬁon oxmp"vor

1a11f1cation. Since there is no legal way in which to successfullv
g _ . v

-~ . ’ @ . : ) '
challenge the adequacy of the model, those who fail to mpasure up to it

are concluded to be unfortunate creatures, desvined to £111l the lower ranks

.

ot sogiery.'The tests are not at fault, it is the individuals being tested,
expfained my friend Raymond. Furthermore,vsince we are supposed to be

oducarors, it is our boundon (somn say oacrod) duty to- apply the plumb.

A (e

?11ne and thelevel to one and all and- sort them into groups .'Lbf their .own

. »

4
educational good," These dccisions are not to our liking; nnvcrthelessj~
we are required to live with them, since they comz with the rerritory.

L

It matfers little that plumb line and level are suspect, heing grounded

-on mythology, pseudo-science, and divination--we haveour dury to do, and
. _ : =% = e SF

do it we must. Like Calvin, today's educator must assumz our sacved trust

ahd bring olr crooked old worle inco line with the Ileaven of Tdeas ox lose
, ‘ - {ov s
the” ganfe to that Oldc Deluder Satnn, vho waits with baited br ach dest-ve |

make a mistake. . S _ ' o N
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3=e

Raymond explains it this way. - "Americans ar present are acning 1

. - . . o
the Puritans acted. Ve lesk on.our children as menns to ah end; the per-

PetuﬁtiGn of ouf way of life. Lnkow se, the Puritans in their day thouéht
'chlldxon vere sentc fordono purpo e: 'for rhc plory of God Today, wve may
think of them in- more secnlaf rorms yc: We dre ul?ry or thﬂ'nﬂﬁe blind-
‘noﬁs. " When -the Puritan movement bopan to fail in rhe 1660°s, the.Pﬁritnn.;

“saints were heard to lamcnt,leVon as some of us do today: 'hut we did it

‘all for you! Through compulsory’atpendance, LﬁYGtIOn, and oz hnr con«

scraints, Lve have built a model of UASP superiorlty and Amﬁrioan 1nv1nC1«

- . T .

h111ty 1nto our conqc1ousnosq Uhlch ‘has become'the major  task of the schools

K]

’..to perpctﬁate. Like tne Puritans, we have. Falled to re aliae thac diffarent
. Mff—’——m

o ‘times call.for dlfferent noodo, and rhe neod in turn cnl1 for different -

— ) 1 : -
tests by which to mnasurc Hur propress toward humnn frnedom.
. -\ ) d

I po1nrod outr to Raymnnd thna the roal dan or today is nnt so much.in

- . . Lo

‘ , o : L E
mis-judging the mission of the scnool "4I avoiding monetary liabilicy

for depriving' students of their civil erht?Y

i Since board members can be
PR 1 :
o

lnld»personally liable if*they knew, or reasof

!

Lhoy are d0pr1v1ng a. student of his c&v11 r}ghru, he samg standnrds must

ably should have knovn that

of nccess1cy,also,bghpplied mo tench@rd anﬂ administrators, who miy be looked
. : Ve ) «
R} * r. “ . -

““upon as co-conspirators, nnd held to account for ‘such deprivations.. -Raymond

|

seemed only;pﬂrtially convinced, so T wént on.

. -~ . . ¢ R .
"The Supreme Court has held that cpnildren are .'persons’ undey our

’ . Constitution. Education is perhaps the most important function 0f state

.and'localngVGrnmenté; In 1943, the Court as kcd this qve,tlon,

3

[ERJ!:«' f‘yb ’.,‘. L s ’ = N. ‘ ;“‘
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Must a government of necessity be too s

e

rong tOv th

1i

‘ot its people,

ox

too weak to maintain its

4=
[
07

n existenc n?

berties
The answer

in tne past
Amendment:,

t 'hAas

heen in iavor of strength. nt the Fourteenth

as' now applied to the

‘States.; prOtCCtS

‘the citizen against .

the State 1t,elf

and all of its

creatures,

hoards of

education bring

no exception.

That. boaxds are educating

the young for citizmenship

13

reason for

scrupulous

protection ok

Congtitntional treddons

ox

if wn

the individual, are not to sr?anOlo the

free mind at

118

18

source and teach youth to discount important prxnc1vloo of our

ERIC
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government as

‘Barnette, 1943.

"There I agree with you completely,

teachers ond pupils-~have won greater freﬂdoms in the

rhan,ever before.

or in the case of teachors

N

to he,treated as individua]s:

-, Y

! \
Because illépalatesting

preups, I think ve 're r01ng to have to 1ook nofc rnalisti

Y

more - plat1tudes. Uest s Vivpinia P

" said R

» 0 continued employrnnt

th@ rlyht not- ro‘

mAy 1nrr1ngn apon the givil

i
kY

!2
».

aymond. ¥

Cl

hut

-
.

be 1.¢1

'ri gh

‘vnafion V.

'.\

To groupg-~-

vil iights

But whar they ve mon. 1ﬂ_nqg’;he“righa'to an education,

rather the right

r' nated against.

>
,

fs of both' these -

cdlly at all

movement

This

will takc soma soul-searching by

testing programs in’the schools[

‘ .
educators,

S}

function,

. . N N E’ N .
“and to provide plenty of machinery for
[ -7

and.a willingness t

7 change,

to .de-mythologize

e y
.due proc

e5s and grievance

.

C ’ " o o L . : %,
procedures which will(withstand'the constraints of the constitution. The

‘winners

will be the
I ‘couldn't

- equality in testing c

schools
agree more.

can be rea

ot -

i
/

1120d

fhdm olv_u.
"1'11 be, looking forward o ﬁhnt'dny when true
: : : 3

.When. thnt glad day comes, howéver, T

suspéct that‘Raqund won\t hang up his glovcs; Ho s thc tvpn of pexson

who has to have a cause. Without testing to turn him on, anmoqd Ulll

go in s

to climb.

. In the meantime,

~

earch of othér worlds to conquei,

I'm grateful for good,

other fish to fry, other mountains

solfd‘ffiends Yile Ravmond,

who.wénn less=perceptive citizens to-stay away from that artractive nulsance

where, as.Raymond says,

J

i

"PéOple-tend to pla& God.,"

oy

0

.

.

. .
bS »

p
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b In calling Raymond tha 'devil's advocate', I avi not putting him
“~ - . .
. down--in fact, just the opposite cffect is inténded. The term comes
“ down to us from antiquity, from the Latin, Advocatuvs Diaboli, the person
,;3 B » . . . " A - i N e
' % appointed in the Roman Catholic Church to oppose rigorously the;claims
- ' R ) . L . “
pf'a candidate for canonization. Mo longer is the teym limited to .ecclesi-
~'a%ticalxmatters—4it has now spread into other disciplines. The use of an
5, " B Al N . M
K . . ‘ R Co. . v .
educational gadfly upon the Establishrent's epldermis reminds us all that
we%aré/but mortals, and that, as Kant wrote, Mo virtue is ever so strong
- ?; o ’ : . L 4" ’ o . ) .
' ' . ghat it is beyond temntaticn." That secems best to®augment our spiritual ;
. o : ‘forces is a temptation which we have et and overcome. jn_Rnymnnd, ve
have ithe. kind of friend who afrer all loveStus and in good conscience refuses to let
. us geﬁ,too for out into Space. , ' : .
: P wite ’ .
. You might conclude from it all that what this old world needs is not
' L more, bfain-probing tests, but perchance, more friends like Raymond. *
- B ’ 30 -
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